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Title I1II of Helms-Burton: Opening the Flood Gates?

Peter Fox, Partner
Law firm of Scoolidge Peters Russotti & Fox LLP

On April 17, 2019, the U.S. Secretary of State, Mike Pompeo, announced that
President Trump would not suspend for any additional periods of time Title III
of the Cuban Liberty and Democratic Solidarity Act - better known as the
“Helms-Burton”.! Title III of Helms-Burton allows U.S. nationals whose
property was expropriated by the Cuban government on or after January 1,
1959, to sue in U.S. courts anyone - regardless of nationality — who knowingly
and intentionally “traffics” in that property. But, in response to strong
opposition from many of the United States’ close allies and trading partners
and concerns about violations of international law, Title III has been
suspended continuously, in six-month intervals, since the it became effective
in July 1996. The private right of action has never been invoked.

When the current suspension expires on May 2, 2019, however, the private
right of action will become live and, for the first time, current investors in
Cuba, their affiliates, and possibly even their vendors and lenders, will find
themselves facing potentially significant litigation risk in the United States.

1 See U.S. Department of State, Secretary of State Michael R. Pompeo’s Remarks to the
Press (Apr. 17, 2019), https://www.state.gov/secretary/remarks/2019/04/291174.htm.
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Briefly presented in this article are the history and contours of Title III, the
principal objections to it, and some factors that may reduce its impact.

Helms-Burton

President Clinton signed Helms-Burton into law on March 12, 1996.2 The
legislation reflects an effort to increase pressure on the Cuban government in
the wake of the Soviet Union’s collapse and corresponding economic
uncertainty on the island. In addition to codifying the United States’ existing
trade embargo against Cuba,® Congress targeted foreign private businesses
that might invest in the county. Title IV of Helms-Burton bars individuals from
entering the United States who have economic ties to property expropriated
by from U.S. nationals,* and Title III provides a private right of action against
such individuals and like-situated business organizations.

But, perhaps in response to separation-of-powers concerns, Congress
delegated authority to the President to suspend the right of action under Title
IIT in six-month intervals.> President Clinton did just that upon the effective
date of Title III,® and every president has done the same since then until
President Trump’s decision this April.”

Title II1: The Private Right of Action

The private right of action created by Title III is extraordinarily broad, and the
remedies available under it are extensive. To begin with, the right to sue is
not limited to plaintiffs who were U.S. nationals at the time their property was
expropriated. Rather, any U.S. national who had claim to expropriated
property when Helms-Burton became law has a right of action under the
statute,® regardless of whether such person had a connection to the United

2 Congress.Gov, Actions Overview H.R.927 — 104th Congress (1995-1996),
https://www.congress.qgov/bill/104th-congress/house-bill/927/actions.

3 See 22 U.S.C. § 6032.
4 See id. § 6091.

5 See 22 U.S.C. §§ 6085(c)(1)-(2).

6 See Jim Lobe, U.S.-CUBA: Clinton Delays Lawsuit Provisions in Helms-Burton, Inter Press
Service News Agency, July 16, 1996, http://www.ipsnews.net/1996/07/us-cuba-clinton-
delays-lawsuit-provisions-in-helms-burton/.

7 Zachary Cohen and Jennifer Hansler, Trump Expected to Become First President to Target
Cuba with this Controversial Policy, CNN.com, Apr. 16, 2019,
https://www.cnn.com/2019/04/16/politics/us-cuba-title-iii-venezuela/index.html.

8 See 22 U.S.C. §§ 6082(a)(1)(A), 6082(a)(4)(B).
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States at the time of confiscation. Practically, this means that Cuban-
Americans, who became naturalized U.S. citizens following their emigration
from post-revolutionary Cuba, may seek compensation under Title III for
property they, or their relatives, owned while still living in Cuba. The
extension of Title III's right of action to members of the so-called Cuban exile
community greatly expands the class of U.S.-based claims for expropriated
Cuban property beyond the roughly 6,000 certified by the U.S. Foreign Claims
Settlement Commission (the “FCSC”).?

Title III also casts a wide net with respect to potential defendants. “[A]lny
person” who “traffics” in Cuban property on which a U.S. national bases a
claim may be liable.1® And “trafficking” is broadly defined. For the purposes
of Title III, a person “traffics” in confiscated property if that person:

knowingly and intentionally - (i) sells, transfers, distributes,
dispenses, brokers, manages, or otherwise disposes of
confiscated property, or purchases, leases, receives, possesses,
obtains control of, manages, uses, or otherwise acquires or holds
an interest in confiscated property, (ii) engages in a commercial
activity using or otherwise benefiting from confiscated property,
or (iii) causes, directs, participates in, or profits from, trafficking
(as described in clause (i) or (ii)) by another person, or
otherwise engages in trafficking (as described in clause (i) or
(ii)) through another person, without the authorization of any
United States national who holds a claim to the property.1!

The extension of liability to not just persons who directly control or operate
expropriated property, but also to those persons who “benefit”, “profit” from,

° These claims, valued at roughly $1.9 billion with and additional $8 billion in interest, were
filed under the International Claims Settlement Act of 1949 and reflect only losses on
property owned by U.S. nationals at the time of expropriation. See Richard E. Feinberg,
Reconciling U.S. Property Claims in Cuba: Transforming Trauma into Property, Brookings
Inst. 2, 17 n.31 (2015).

10 See 22 U.S.C. §§ 6082(a)(1)(A).

11 Id. § 6023(13)(A) (emphasis added). Excluded from the definition of “traffics” are:

the delivery of international telecommunication signals to Cuba; (ii) the
trading or holding of securities publicly traded or held, unless the trading is
with or by a person determined by the Secretary of the Treasury to be a
specially designated national; (iii) transactions and uses of property incident
to lawful travel to Cuba, to the extent that such transactions and uses of
property are necessary to the conduct of such travel; or (iv) transactions and
uses of property by a person who is both a citizen of Cuba and a resident of
Cuba, and who is not an official of the Cuban Government or the ruling
political party in Cuba.

Id. § 6023(13)(B).



or have an “interest” in, the property would appear to sweep in a variety of
tangential players. For instance, banks that lend to businesses operating
expropriated property are most likely covered, at least to the extent that they
maintain a security interests in revenue derived from the operation of such
property. A strong argument can also be made that some companies with no
direct connection to Cuba “benefit” or “profit” from trafficking if they are
closely related to a corporate affiliate that uses expropriated property in its
business. The parent company of a wholly-owned subsidiary “trafficking” in
expropriated property, for example, would certainly seem to be implicated.
Finally, given the flexible use in English of the words, “profit”, “benefit”, and
“participate”, it is easy to imagine arguments that vendors and other
counterparties of core-traffickers are liable under Title III.

The last feature of the Title III that makes its private right of action especially
powerful is its damages provisions. Once liability is established, defendants
must compensate plaintiffs for the full value of the expropriated property, as
measured by the greater of: (1) the value assigned to the property by the
FCSC, if the action was based on an FCSC certified claim; (2) the current fair
market value of the property; (3) the fair market value of the property at the
time of expropriation, with compounding interest; or (4) a value determined
by the court.'? These damages will be tripled in circumstances where the
lawsuit is based on a certified FCSC claim, or where the plaintiff has provided
30-days’ notice to the defendant in advance of instituting the action.!3 These
remedies mean that theoretically, in an extreme scenario, a company selling
bath soap at a profit to the operator of an expropriated hotel could be liable
for three-times the largest of four possible valuations of the property. To put
this in perspective, one FCSC certified claim based on a hotel property is
valued at over $50 million.14

Objections

The enactment of Helms-Burton provoked strong objections from many of the
United States’ closes allies and trading partners, such as Canada, Mexico, and
the European Union.!> These countries viewed Title III as an unreasonable
extraterritorial application of U.S. law in breach of customary international

12 see id. § 6082(a)(1)(A)(i).
13 See id. § 6082(a)(3).
14 See Feinberg, supra note 9, at 18.

15 See Press Release, European Commission, European Commission Welcomes Decision to
Suspend Title IIT (July 1996), available at http://europa.eu/rapid/press-release IP-96-
650 en.htm.
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law.1® While it is true that a nation state may regulate the foreign conduct of
foreign actors if such conduct has “substantial effect within its territory,”1” it
has been contended that the use by non-U.S. nationals of expropriated
property in Cuba lacks a sufficient U.S. nexus.® After all, the harm to U.S.
nationals flowing from the expropriation of their property was caused by the
Cuban government, not by subsequent commerce involving it.1° Opponents
also argue that, to the extent that Titles III and IV of Helms-Burton effectively
forces foreign nationals to choose between doing business in the United States
or doing business in Cuba, the statute imposes a secondary boycott.?° Such
boycotts, it is argued, likewise influence extraterritorial conduct that lacks an
adequate domestic connection.?! Additionally, Canada and Mexico viewed
Helms-Burton as a potential violation of the United States’ obligations under
the North American Free Trade Agreement,?? and the European Union saw it
a as violation of World Trade Organization ("WTO”) rules.2?> Indeed, the
European Union commenced a WTO proceeding,?* which it later withdrew in
exchange for promises by the United States to limit application of Helms
Burton.?®

In response to these perceived violations of international and trade law,
Canada, Mexico, and the European Union also adopted various
countermeasures aimed at deterring and obstructing application of Title III.
The European Union produced a comprehensive set of “blocking” regulations,
which among other things, prohibit European individuals and companies from
complying with orders from U.S. courts hearing Title III actions, prevent
courts of member states from recognizing U.S. judgments rendered in Title III
actions, and create a cause of action in European courts to “clawback”

16 See id.

17 See Restatement (Third) of Foreign Relations Law of the United States § 402(1)(c)
(1987).

18 See Andreas F. Lowenfeld, Agora: The Cuban Liberty and Democratic Solidarity
(LIBERTAD) Act, 90 Am. J. Int’l L. 419, 431 (1996).

19 Id.
20 See jd. at 429-30.
21 Gee jd. at 430.

22 See Anthony Depalma, Canada and Mexico Join to Oppose U.S. Law on Cuba, N.Y. Times,
June 13, 1996, https://www.nytimes.com/1996/06/13/world/canada-and-mexico-join-to-
oppose-us-law-on-cuba.html.

23 See Stefaan Smis and Kim van der Borght, The EU-U.S. Compromise on the Helms-
Burton and D’Amato Acts, 93 Am J. of Int’l L. 227, 228 (1999)

24 Request for Consultations by the European Communities, United States — The Cuban
Liberty and Solidarity Act, WTO Doc. WT/DS38/1 (May 13, 1996)

25> Smis & van der Borght, supra note 23, at 231.
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damages and costs sustained in U.S. Title III litigation.?® Canada, Mexico, and
Argentina passed legislation to similar effect.2’

Limitations

The principal limitations on Title III's reach and effectiveness fall into three
categories, legal, prudential, and political.

Legal

From a legal standpoint, the biggest constraint on Title III's application is the
difficulty plaintiffs may have finding defendants over whom U.S. courts have
personal jurisdiction. Under the Due Process Clause of the U.S. Constitution,
domestic courts exercise only limited personal jurisdiction. The dispute must
have a connection to the U.S. state in which the court sits, or the defendant
must be “at home” in that state.?® Recent Supreme Court case law has made
it clear that simply doing sustained business or having a subsidiary
headquartered in a state does not make a defendant at home there.??
Although it is possible to imagine fact patterns in which core trafficking - that
is, the direct control or exploitation of expropriated property - touches the
United States, the U.S. trade embargo of Cuba means that the most of the
effects of these activities are felt outside of the country. The embargo also
essentially guarantees that all core traffickers are based abroad. This leaves
a relatively narrow subset of potential defendants, mostly U.S. corporate
affiliates or trading partners of core traffickers, who may be at home in a U.S.
state, that are subject personal jurisdiction in the United States. Because of
these defendants’ tangential relationship to the trafficking, it appears that the
easiest cases for plaintiffs to invoke the court’s personal jurisdiction are the
most difficult ones to win on the merits.

26 See EU Council Regulation 227/96, Protecting Against the Effect of the Extraterritorial
Application of Legislation Adopted by a Third Country, and Actions Based Thereon or
Resulting Therefrom, 1996 O.]J. (L 309) 1.

27 See Canada’s Foreign Extraterritorial Measures Act, R.S.C. 1995, c F-29; Mexico’s Ley de
Proteccidéal Comercio y a la Inversién de Normas Extranjeras que Contravengan el Derecho
Internacional, Diario Oficial de la Federacion, 22-10-1996; Argentina’s Law No. 24,871,
Sept. 10, 1997.

28 Natural persons may also be subject to personal jurisdiction if they are physically present
in the state when served with a summons to appear in court. See Burnham v. Superior
Court of California, 495 U.S. 604 (1990).

29 See Daimler AG v. Bauman, 571 U.S. __, 134 S. Ct. 746 (2014)
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Additionally, the merits themselves may prove a major obstacle for many
plaintiffs. Marshalling evidence that a defendant’s trafficking was “knowing
and intentional” could prove challenging, especially since in many cases that
evidence is likely to be under the control of hostile third-parties located abroad
- and often in countries whose blocking laws allow, and indeed compel, locals
to disregard U.S. civil discovery requests in Title III actions.3° And even in
cases in which the facts are not disputed, the language of Title III is very
broad and subject to divergent interpretation. What it means to “profit from”
or “participate in” has yet to be decided. Where defendants’ connections to
the expropriated property are remote or tenuous, it is reasonable to believe
that courts may give these terms a narrow construction.

Finally, there are several possible affirmative defenses to actions under Title
III. One is its statute of limitations, which is two years.3! The provision serves
to essentially limit liability to persons with, or connected to, ongoing business
in Cuba. Another possible defense would be to invoke the so-called “act of
state doctrine,” which, where recognized, prevents courts from reaching
questions on the validity of a foreign state’s internal actions.3? The purpose
behind it in the United States is to prevent courts from interfering with the
nation’s foreign policy carried out by the political branches of government.33
Without Congressional action on the issue, the act of state doctrine would
almost certainly bar U.S. courts from reaching the merits of any actions under
Title III, but, in Helms-Burton, Congress expressly superseded the doctrine,
mandating that “no court of the United States shall decline, based upon the
act of state doctrine, to make a determination on the merits in an action
brought” under Title II1.34 If the act of state doctrine were raised as a defense,
the issue for a court to resolve would be whether Congress has the power to
control the application of the doctrine; or whether such power is exclusively
that of the President.

Prudential

Several prudential considerations may give potential plaintiffs pause before
beginning an action under Title III. The first would be the reaction of the
current Cuban government. In the event that the United States’ policy toward

30 Some plaintiffs may have similarly difficult time compiling evidence even of their own
ownership of the expropriated property given the passage of time and that many key
records may be located in Cuba.

31 See 22 U.S.C. § 6084
32 See Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964)
33 See id.

34 22 U.S.C. § 6082(a)(6).



Cuba swings back to that of the Obama Administration or liberalizes even
further, economic opportunities for U.S. nationals may open in a still-
communist Cuba. The Cuban government is likely to take note of the identity
of Title III plaintiffs, and such persons would be unlikely to receive any
concessions, licenses, or other clearances that may become necessary for
future investments in the country. Second, as noted above, members of the
European Union and other states have created private rights of action to
recoup damages and costs lost in Title III actions. Because of these laws,
victory in a Title IIT action in the United States means exposure to liability
abroad. Potential U.S. plaintiffs with assets or business interests in the
European Union will surely consider this factor when weighing the costs and
benefits of commencing an action under Title III.

Political

President Trump’s decision to no longer suspend Title III has prompted
strenuous opposition from the international community and some Democrats
in Congress. The European Union reportedly pressed the Trump
Administration to continue the suspension, warning that a failure to do so
would require the European Union to “use all means at its disposal” to stop
actions under Title III.35> Potential options apparently include re-instituting a
WTO proceeding against the United States.?® On the day Secretary Pompeo
announced President Trump’s intention to end the suspension of Title III,
Canada and the European Union released a joint statement strongly
condemning the move3’and Mexico vowed to take measures to protect its

35 See Laurence Norman and Vivian Salama, New U.S. Policy on Cuba Sanctions Threatens
EU Ties, Wall Street J., Apr. 16, 2019, https://www.wsj.com/articles/new-u-s-policy-on-
cuba-sanctions-threatens-eu-ties-11555421835.

36 See id.

37 Global Affairs Canada, Joint Statement by EU High Representative/Vice President Federica
Mogherini, Minister of Foreign Affairs of Canada Chrystia Freeland and EU Commissioner for
Trade Cecilia Malmstrom on the Decision of the United States to Further Activate Title III of
the Helms Burton (Libertad) Act (Apr. 17, 2019), https://www.canada.ca/en/global-
affairs/news/2019/04/joint-statement-by-eu-high-representativevice-president-federica-
mogherini-minister-of-foreign-affairs-of-canada-chrystia-freeland-and-eu-commissio.html
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nationals’ investments in Cuba.3® Domestically, at least one senator has
strongly criticized plans to end the suspension from the floor of Congress.3°

It is impossible to predict what effect this opposition will have on U.S. policy,
but, given the widespread belief among Democrats and U.S. international
affairs experts that relations with key allies such as Canada, Mexico, and the
European Union need to be improved, it seems plausible that victory by the
Democratic candidate for president in the 2020 election would mean a re-
suspension of Title III - or even an effort to repeal it entirely. While a
suspension would not disrupt pending lawsuits,49 it would prevent the filing of
any additional actions.

Peter Fox is a partner at the law firm of Scoolidge Peters Russotti &
Fox LLP, where his practice includes advising on cross-border
commercial disputes related to Latin America.

38 Secretaria de Relaciones Exteriores de México, Posicionamiento del Gobierno de México
Sobre el Anuncio de la Aplicacién del Titulo III de la Ley Helms-Burton, Comunicado No. 088
(Abr. 17, 2019), https://www.gob.mx/sre/prensa/posicionamiento-del-gobierno-de-mexico-
sobre-el-anuncio-de-la-aplicacion-del-titulo-iii-de-la-ley-helms-burton?idiom=es.

39 See Press Release, Office of Senator Patrick Leahy, Statement of Senator Leahy On The
Freedom To Export To Cuba Act (Feb. 15, 2019),
https://www.leahy.senate.gov/press/021519freedomtoexporttocubaact.

40 See 22 U.S.C. § 6085(c)(3).
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